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NAMES AND ADDRESSES OF ATTORNEYS
OF RECORD.

REUBEN G. HUNT, Esq., Claus Spreckels Bldg.,

San Francisco, Cal.,

Attorney for Plaintiff and Appellee.

CHARLES W. SLACK, Esq., and EDGAR T.

ZOOK, Esq., Alaska Commercial Building,

San Francisco, Cal.,

Attorneys for Defendant and Appellant.

[i*]

In the District Court of the United States in

and for the Southern Division of the Northern

District of California.

No. 1657.

W. T. MOONEY, as Trustee in Bankruptcy of the

Estate of WM. BARTHOLOMEW,
Plaintiff,

vs.

O. L. SHAFTER ESTATE CO., a Corporation,

Defendant.

COMPLAINT TO RECOVER PREFERENCE
UNDER BANKRUPTCY ACT.

Now comes plaintiff above named and for cause

of action against defendant above named alleges

:

I.

On the 17th day of October, 1925, the above-named

*Page-nnmber appearing at the foot of page of original certified

Transcript of Eecord.
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Wm. Bartholomew filed in the above-entitled court

his voluntary petition in bankruptcy with sched-

ules, and thereafter and on the 23d day of Novem-

ber, 1925, the said Wm. Bartholomew was duly

adjudicated a bankrupt by said Court upon said

petition and further proceedings in the matter of

the administration of the estate of the bankrupt

were referred by said Court to A. B. Kreft, Esq.,

a Referee in Bankruptcy thereof. Thereafter and

on the 12th day of December, 1925, the said W. T.

Mooney, with the approval of the said Referee was

appointed trustee of the estate of the bankrupt as

his first meeting of creditors. Thereafter and on

the 18th day of December, 1925, the said W. T.

Mooney duly qualified as such trustee. Ever since

said 18th day of December, 1925, the said W. T.

Mooney has been and now is the duly appointed,

qualified and acting trustee in bankruptcy [2] of

said estate.

II.

At and during all the dates and times herein

mentioned, the above-named O.L. Shafter Estate Co.,

was and now is a corporation, organized and exist-

ing under the laws of the State of California, with

its office and principal place of business at the city

and county of San Francisco, in said State.

III.

At the time of the filing of the said petition in

bankruptcy and at and during all of the dates and

times during the four months preceding the said

filing and subsequent to on or about the 1st day

of October, 1925, the said bankrupt was insolv^wt



vs. W. T. Mooney. 3

and indebted to general creditors upon antecedent

debts, including the defendant, except in so far as

the debt of defendant was satisfied as hereinafter

mentioned, in an aggregate amount of about $10,-

000.

IV.

On or about said 1st day of October, 1925, and

while so indebted to defendant, the bank transferred

to the defendant, out of the property of the bank-

rupt, which was subject to the claims of the said

general creditors, the sum of $1,764.25, in full pay-

ment of such antecedent general debt, so due the

defendant as aforesaid, and thereby diminished the

estate of the bankrupt to that extent.

V.

The effect of the enforcement of the said trans-

fer will be to enable defendant, as such general cred-

itor, to receive a greater percentage of its said

debt, as of the date of the said transfer, than the

other of the said creditors of the same class, to wit,

the said class of general creditors. [3]

VI.

At the time of the said transfer as aforesaid, the

defendant, or its agent acting therein, had reason-

able cause to believe that the effect of the enforce-

ment of the said transfer would be to enable the

defendant, as of the date thereof, to obtain a pref-

erence voidable under the provisions of the Bank-

ruptcy Act, as above related.

VII.

Subsequent to his appointment and qualifications
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as aforesaid, and prior to the commencement of this

action, plaintiff demanded of defendant the return

of the said sum of $1,764.25 to the bankrupt estate,

but defendant at the time of said demand refused

and ever since has refused and does now refuse to

return the same or any part thereof to the bank-

rupt estate.

WHEREFORE, plaintiff prays for judgment

against defendant for the sum of $1764.25, together

with interest thereon at the rate of 7% per annum,

from and after the time of the commencement of

this action until paid and for the costs of this ac-

tion.

RUBEN G. HUNT,
Attorney for Plaintiff.

State of California,

County of Sonoma,—ss.

W. T. Mooney, being first duly sworn, deposes

and says:

I am the plaintiff named in the foregoing com-

plaint. I have read the same and know the con-

tents thereof and the same is true of my own knowl-

edge, except as to the matters stated on information

or belief and as to those matters I believe it to be

true.

W. T. MOONEY.

Subscribed and sworn to before me this 5th day

of April, 1926.

J. W. GWINE,
Notary Public in and for the County of Sonoma,

State of California.

[Endorsed] : Filed April 6, 1926. [4]
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[Title of Court and Cause.]

ANSWER OF DEFENDANT.

The defendant O. L. Shafter Estate Company, a

corporation, sued herein as O. L. Shafter Estate

Co., a corporation, for its answer to the complaint

herein of the above-named plaintiff, denies as fol-

lows :

Denies that on or about the 1st day of October,

1925, or while indebted to the said defendant, or

at any other time, the above-named bankrupt trans-

ferred to the said defendant, out of the property

of the said bankrupt subject to the claims of the

general or other creditors, or to the claims or claim

of any of them of the said bankrupt, upon ante-

cedent or other debts, or otherwise or at all, the

sum of $1,764.25, or any other sum, in full or in

part payment of any debt, antecedent, general or

otherwise, due the said defendant.

WHEREFORE, the said defendant prays that

the said plaintiff take nothing by this action, and

that the said defendant have and recover /judgment

against the said plaintiff for its costs.

CHARLES W. SLACK and

EDGAR T. ZOOK,
Attorneys for Defendant.

State of California,

City and County of San Francisco,—ss.

A. Howard, being first duly sworn, deposes and

says:

That affiant is an officer, to wit, the secretary, of
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O. L. Shafter Estate Company, a corporation, the

defendant in the within-entitled action, and as such

secretary makes this affidavit for on on behalf of the

said defendant corporation; that affiant has read

the foregoing answer, and knows the contents

thereof; and that the same is true of affiant's own
knowledge, except as to the matters which are

therein stated on information or belief, and as to

those matters that affiant believes it to be true.

[7]

A. HOWARD.

Subscribed and sworn to before me this 28th day

of April, 1926.

[Seal] MINNIE V. COLLINS,
Notary Public in and for the City and County of

San Francisco, State of California.

[Endorsed] : Filed April 29, 1926.

Receipt of a copy of the within answer of defend-

ant admitted this 29th day of April, 1926.

REUBEN Gh HUNT,
Attorney for Trustee. [8]

[Title of Court and Cause.]

STIPULATION WAIVING TRIAL BY JURY.

It is hereby stipulated and agreed by and be-

tween the parties to the above-entitled cause, which

is set for trial for Tuesday the 24th day of August,

L926, at the hour of 10 o'clock A. M. of that day,

that the said cause shall be tried by the said Court

without a jury.
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Dated this 11th day of August, 1926.

REUBEN G. HUNT,
Attorney for Plaintiff.

CHARLES W. SLACK and

EDGAR T. ZOOK,
Attorneys for Defendant.

[Endorsed] : Filed August 11, 1926. [9]

At a stated term, to wit, the July Term, A. D. 1926,

of the Southern Division of the United States

District Court for the Northern District of Cali-

fornia, Second Division, held at the courtroom

in the city and county of San Francisco, on

Friday, the 3d day of September, in the year of

our Lord one thousand nine hundred and

twenty-six. Present: The Honorable WILL-
IAM H. SAWTELLE, District Judge for the

District of Arizona, designated to hold and

holding this Court.

[Title of Cause.]

MINUTES OF COURT—SEPTEMBER 3, 1926—

ORDER ALLOWING AMENDMENT TO
COMPLAINT AND ANSWER AND DI-

RECTING JUDGMENT TO BE ENTERED
IN FAVOR OF PLAINTIFF.

* * * By consent it is ordered that the com-

plaint and the answer be amended on the face

thereof in the particulars stated. The evidence

being closed the case was thereupon argued, at the
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conclusion of which it was ordered that judgment

be entered herein in favor of plaintiff as prayed,

on findings to be filed. [10]

At a stated term of the Southern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the city and county of San Fran-

cisco, on Friday, the 10th day of September, in

the year of our Lord one thousand nine hun-

dred and twenty-six. Present : The Honorable

WILLIAM H. SAWTELLE, District Judge

for the District of Arizona, designated to hold

and holding this Court.

[Title of Cause.]

MINUTES OF COURT—SEPTEMBER 10, 1926

—ORDER DENYING DEFENDANT'S MO-
TION FOR ENTRY OF JUDGMENT IN

ITS FAVOR.

Now comes Edgar T. Zook, Esq., attorney lor

defendant, and moves the Court for an order direct-

ing entry of judgment herein in favor of the de-

fendant, and after hearing Mr. Zook, it was ordered

that said motion be and the same is hereby denied,

to which order the defendant duly excepted. [11]
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[Title of Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS
OF LAW.

This cause came on regularly for trial before the

above-entitled court, sitting without a jury, a jury

having been waived by the parties, this 3d day of

September, 1926, upon the complaint of the plaintiff

and the answer of the defendant filed herein,

Reuben G. Hunt, Esq., appearing as attorney for

the plaintiff and Charles W. Slack, Esq., and Edgar

T. Zook, Esq., appearing as attorneys for the de-

fendant, and testimony having been offered and

received on behalf of the issues raised by the plead-

ings, and the case having been submitted to the

Court for decision, the Court hereby makes the

following

FINDINGS OF FACT.
On the 17th day of October, 1925, the named Wm.

Bartholomew filed in the above-entitled court his

voluntary petition in bankruptcy with schedules,

and thereafter and on the 23d day of November,

1925, the said Wm. Bartholomew was duly adjudi-

cated a bankrupt by said court upon said petition

and further proceedings in the matter of the ad-

ministration of the estate of the bankrupt were

referred by said court to A. B. Kreft, Esq., a

referee in bankruptcy thereof. Thereafter and on

the 12th day of December, 1925, the said W. T.

Mooney, with the approval of the said referee was

appointed trustee of the estate of the bankrupt at
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his first meeting of creditors. Thereafter and on

the 18th day of December, 1925, the said W. T.

Mooney duly qualified as such trustee. Ever since

said 18th day of December, 1925, the said W. T.

Mooney has been and now [12] is the duly ap-

pointed, qualified and acting trustee in bankruptcy

of said estate.

II.

At and during all the dates and times herein

mentioned, the defendant, O. L. Shafter Estate Co.,

was and now is a corporation, organized and exist-

ing under the laws of the State of California, with

its office and principal place of business at the city

and county of San Francisco in said state.

III.

At the time of the filing of the said petition in

bankruptcy and during the four months prior

thereto, the said bankrupt was insolvent and in-

debted to general creditors upon antecedent debts,

including the defendant, except in so far as the debt

of defendant was satisfied as hereinafter mentioned,

in an aggregate amount of about $10,000.

IV.

On or about said 1st day of October, 1925, and

while so indebted to defendant, the bankrupt trans-

ferred to the defendant, out of the property of the

bankrupt, which was subject to the claims of the

said general creditors, the sum of $1,764.25, in full

payment of such antecedent general debt, so due

the defendant as aforesaid, and thereby diminished

the estate of the bankrupt to that extent.



vs. W. T. Mooney. 11

V.

The effect of the enforcement of the said transfer

will be to enable defendant, as such general creditor,

to receiver a greater percentage of its said debt, as

of the date of the said transfer, than the other of

the said creditors of the same class, to wit, the said

class of general creditors. [13]

VI.

At the time of the said transfer as aforesaid, the

defendant, or its agent acting therein, had reason-

able cause to believe that the effect of the enforce-

ment of the said transfer would be to enable the

defendant, as of the date thereof, to obtain a pref-

erence voidable under the provisions of the Bank-

ruptcy Act, as above related.

VII.

Subsequent to his appointment and qualification

as aforesaid, and prior to the commencement of this

action, plaintiff demanded of defendant the return

of the said sum of $1,764.25 to the bankrupt estate,

but defendant at the time of said demand refused

and ever since has refused and does now refuse to

return the same or any part thereof to the bankrupt

estate.

From the foregoing findings of fact, the Court

hereby makes the following

CONCLUSIONS OF LAW.

The plaintiff is entitled to a judgment against

the defendant for the sum of $1,764.25, together

with interest thereon at the rate of seven per cent

(7%) per annum, from and after the 16th day of
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April, 1926, the time of the commencement of this

action, amounting to $50.95, and the costs of this

action.

Let judgment be entered accordingly.

Dated: September 27, 1926.

WM. H. SAWTELLE,
District Judge.

[Endorsed] : Filed September 27, 1926.

Receipt of a copy of the within proposed findings

of fact and conclusions of law is hereby admitted

this 7th day of September, 1926.

CHARLES W. SLACK and

EDGAR ZOOK,
Attorneys for Defendant. [14]

(Title of Court and Cause.)

JUDGMENT ON FINDINGS.

This cause having come on regularly for trial

upon the 3d day of September, 1926, before the

Court sitting without a jury; a trial by jury hav-

ing been specially waived by written stipulation

filed; Reuben G. Hunt, Esq., appearing as attorney

for plaintiff, and Charles W. Slack, Esq., and Ed-

gar T. Zook, Esq., appearing as attorneys for de-

fendant, and oral and documentary evidence on be-

half of the respective parties having been introduced

and closed and the cause having been submitted to

the Court for consideration and decision, and the

Court, after due deliberation having rendered its
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decision and filed its findings and ordered that judg-

ment be entered in accordance with said findings

:

Now, therefore, by virtue of the law and by rea-

son of the findings aforesaid, it is considered by the

Court that W. T. Mooney, as Trustee in Bankruptcy

of the Estate of William Bartholomew, Plaintiff,

do have and recover of and from O. L. Shafter

Estate Co., a corporation, defendant, the sum of

One Thousand Seven Hundred Sixty-four Dollars

and 25/100 ($1,764.25) Dollars, together with in-

terest thereon at the rate of seven per cent (7%)
per annum, from and after the 16th day of April,

1926, the time of the commencement of this action,

amounting to $50.95, together with his costs herein

expended taxed at $52.00.

Judgment entered September 27th, 1926.

WALTER B. MALING,
Clerk. [15]

[Title of Court and Cause.]

BILL OP EXCEPTIONS ON WRIT OF ERROR.

Be it remembered that the above-entitled cause

came regularly on for trial on the 3d day of Sep-

tember, 1926, before Honorable William H. Saw-
telle, Judge of the above-entitled court, sitting with-

out a jury, a jury having been waived by written

stipulation of the parties duly filed with the Clerk

of the said court, Reuben G. Hunt, Esq., appearing

as attorney for the plaintiff, and Messrs. Charles

W. Slack and Edgar T. Zook appearing as attor-
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neys for the defendant, whereupon the following

proceedings were made:

TESTIMONY OF WILLIAM BARTHOLOMEW,
FOR PLAINTIFF.

WILLIAM BARTHOLOMEW, called as a wit-

ness for the plaintiff, testified as follows:

Direct Examination.

I reside at 2215 Buchanan Street, San Francisco,

California. Up to October, 1925, I resided at the

"N" Ranch, at Point Reyes, Marin County, Cali-

fornia, which I was leasing from the defendant

under a written lease. [17]

Thereupon, the lease between the defendant, O. L.

Shafter Estate Company, and the witness, Bartholo-

mew, dated September 22, 1924, was offered and

read in evidence and marked Plaintiff's Exhibit 1.

The said lease is in the words and figures following

:

PLAINTIFF'S EXHIBIT No. 1.

THIS INDENTURE, made this 22d day of Sep-

tember, 1924, between O. L. Shafter Estate Com-

pany, a corporatior (hereinafter called the

" Owner"), the party ol the first part, and Wm. Bar-

tholomew (hereinafter called the "Renter"), the

party of the second part,

WITNESSETH:
That the Owner hereby leases unto the Renter,

and the Renter hereby hires from the Owner, that

certain portion of the so-called Point Reyes Ranch,

belonging to the Owner, situated in the County of
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Marin, State of California, known as the "N"

Kanch, together with one hundred and eight (108)

cows, more or less, twenty-four (24) two-year-old

heifers, more or less, and twenty-three (23) yearling

heifers, more or less, for the term commencing on

the 1st day of October, 1924, and ending on the

30th day of September, 1925, at and for the rent

of two thousand five hundred dollars ($2,500), pay-

able and to be paid by the Renter to the Owner, in

lawful money of the United States, in equal install-

ments of six hundred and twenty-five dollars ($625)

respectively, on or before the 31st day of December,

1924, on or before the 31st day of March, 1925, on

or before the 30th day of June, 1925, and on or be-

fore the 1st day of September, 1925, and at and for

the further rent of twenty-six (26) of the best

heifer calves, or, at the election of the Owner, an

equal or less number of the best bull calves, in sub-

stitution therefor, calf for calf, from such of the

best cows hereby leased as shall [18] come on

or freshen at the beginning of the season of 1924-

1925 deliverable and to be delivered by the Renter

to the Owner, either in the main corral of the said

premises hereby leased, or a$ such other place on

the said premises, or at such place on the said Point

Reyes Ranch, or at the railroad station at Point

Reyes, as may be designated by the Owner, and at

such time or times as may be requested of the

Renter by the Owner.

The parties hereto hereby covenant and agree as

follows

:



16 0. L. Shafter Estate Company

1. The Renter shall pay and deliver the said

rents to the Owner at the times and in the manner

herein provided therefor. The said calves, and any

calves which may be substituted therefore, as here-

inafter provided, may be branded and marked by

the Owner at the time or times which the same shall

be delivered by the Renter to the Owner, as afore-

said, and thereafter, the said calves, so branded and

marked, at the election of the Owner, may be per-

mitted by the Owner to remain on the said premises,

and, in that event, the same shall be continued to

be cared for by the Renter. No calves shall be

butchered or otherwise disposed of by the Renter

until the said twenty-six (26) calves shall be de-

livered by the Renter to the Owner, as hereinabove

provided. If any of the said calves which shall be

so permitted by the Owner to remain on the said

premises shall die or be missing prior to the said

30th day of September, 1925, the Renter shall de-

liver to the Owner, as hereinabove provided from

time to time, as may be requested of the Renter by

the Owner, and not later than the said 30th day of

September, 1925, an equal number of best calves

from the said best cows hereby leased in substitu-

tion for such of the said calves as shall die [19]

or be missing as aforesaid, and if not so delivered

by the Renter to the Owner, then the Renter, at the

election of the Owner, shall pay to the Owner, on

demand, the fair market price thereof at the time

or times when the same should be delivered by the

Renter to the Owner, as hereinabove provided. All

increase of the said cows and heifers hereby leased,
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except as herein otherwise provided, and all other

produce of the same, shall belong to the Renter,

but all such increase, except as herein otherwise

provided, shall be disposed of by the Renter as soon

as reasonably possible. Bulls for the said cows and

heifers shall be supplied to the Renter by the Owner,

and the Renter shall breed the said cows and heifers

to the said bulls at such times only as shall be

directed by the Owner, and no other bulls shall be

allowed by the Renter to run with the said cows and

heifers without the permission of the Owner.

2. The said premises shall be used by the Renter

for dairy purposes and for purposes incidental

thereto, and for no other purposes. The Renter shall

supply, at his own cost, such equipment as shall be

necessary to the proper operation of the said prem-

ises by the Renter for the purposes for which the

same are hereby leased. The Renter may sell his

said equipment and other property, on the expira-

tion of the term of this lease, to other persons who
shall rent the said premises from the Owner, but

no such sale shall be made by the Renter at a price

in excess of the fair market value of the said equip-

ment and other property.

3. The Renter shall live upon the said premises

and shall personally manage the same. No persons

objectionable to the Owner shall be permitted by
the Renter to occupy or to remain on the said prem-
ises. No portion of the said premises shall be sub-

let by the Renter, and no animals of others shall

be [20] allowed by the Renter to be pastured or

fed on the said premises without the written consent
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of the Owner. No assignment of this lease, whether

voluntary or involuntary, shall be made by the

Eenter without the written consent of the Owner.

No sale or other disposition shall be made by the

Eenter of this lease, or of any interest or profit

therein, or arising out of this lease, except as

herein otherwise provided, without the written con-

sent of the Owner.

4. The Renter shall care for the said cows, hei-

fers, calves, and bulls in the very best manner. Such

portions of the said premises as may be suitable for

cultivation, and as may be designated by the Owner,

shall be cultivated by the Renter in the very best

manner, and in proper seasons therefor, in grain,

hay and other crops suitable for feed for the said

livestock and for such horses, mules, hogs and poul-

try as may be kept by the Renter on the said prem-

ises, as hereinafter provided, and the seed for such

crops shall be clean and of the best quality and shall

be supplied by the Renter at his own cost, and such

crops shall be cared for by the Renter in the very

best manner.

The said crops shall belong to the Owner, and
shall not be sold or otherwise disposed of, or re-

moved from the said premises, by the Renter, but

such thereof as may be necessary therefor shall

be fed by the Renter to the said animals and poul-

try on the said premises during the term of this

lease. All such other feed as shall be necessary

for the said animals and poultry shall be supplied

by the Renter at his own cost. So far as possible,
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there shall be on the said premises, on the said 30tb

day of September, 1925, enough hay for a number

of cows, heifers, bulls, horses and mules equal to

the number herein specified, for the remainder of

the fall of 1925, and for the winter of 1925-6, and

for the spring of 1926. If any brush land on the

said premises shall be cleared by the Renter, the

Renter, however, may cultivate the same in such

[21] crops as he may see fit, during the term of

this lease, and for one (1) additional year should

this lease be extended or renewed by the Owner for

that period, and such crops may be sold or other-

wise used or disposed of by the Renter, and the

proceeds of any such sale or other disposition shall

belong to the Renter.

5. The Renter shall be permitted to keep on the

said premises such number of horses and mules

only, not to exceed ten (10), as shall be necessary

for and as shall be used in the operation of the said

premises by the Renter. The Renter shall also be

permitted to keep on the said premises such number

of hogs and poultry only, of good breed and of

sound condition as may be required to consume

otherwise waste products, of the said dairy and of

the said premises, and the said hogs and pouluy

and all increase and proceeds therefrom shall belong

to the Renter. All animals and poultry on the said

premises shall be kept by the Renter under proper

restraint. All gates and bars on the said premises

shall be kept closed by the Renter.

6. The Renter, at his own cost, shall keep the

buildings, fences, gates, bars and other improve-
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merits, including telephone poles and lines, watering-

troughs, wells, springs and other places of water

supply, and roads now on the said premises, or

which may be placed or constructed thereon or

therein during the term of this lease, in good order,

condition and repair, injury thereto by fire, act of

God and public enemies excepted, and the Renter

shall build all necessary division fences on the said

premises, the materials for such repairs and fences

to be furnished the Renter by the Owner, and the

Owner to be the sole judge of kind and quantity of

materials to be so furnished, and the times and

places of furnishing the same. All improvements

made on the said premises, whether by the Owner

or by the Renter, shall belong to the Owner, and

shall not be removed from or changed on the said

premises by the Renter. The buildings, corrals,

pens, and yards on the said premises shall be kept

by the Renter [22] in a clean and orderly con-

dition. The manure from the said corrals, pens

and yards shall be removed therefrom and scattered

by the Renter over the fields on the said premises,

as may be directed by the Owner. The barns, dairy

house and other out-buildings and the corrals and

yards of the said premises shall be whitewashed by

the Renter, at his own cost, in a proper manner,

as directed by the Owner, once during the term of

this lease. The Renter shall use all reasonable

efforts to keep the said premises free from noxious

weeds and plants and to keep the the said premises

free from ground squirrels. In the event that the

Renter shall fail to perform any of the work re-
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quired by this paragraph to be performed by the

Renter, after request by the Owner of the Renter

to perform the same, such work may be performed

by the Owner, at the election of the Owner, and the

Renter shall pay to the Owner, on demand, the cost

of the same.

7. The Renter, except as hereinabove otherwise

provided, shall not cut or destroy any trees, shrubs

or plants growing on the said premises, without the

consent of the Owner, but may otherwise take such

fire-wood and other timber and materials for fencing

and repairs either from the said premises, or, with

the permission of the Owner, from other lands of

the Owner, as shall be necessary for use by the

Renter on the said premises.

8. The Owner shall have the right to keep and

have kept on the said premises not more than two

(2) head of horses and mules, and not more than

six (6) head of cattle, in addition to the said cows

and heifers leased and in addition to the said bulls,

and in addition to the said calves which shall be

delivered by the Renter to the Owner, as aforesaid.

The Owner shall also have the right to sell or other-

wise dispose of such of the said cowrs and heifers

hereby leased as may be or become diseased, or

otherwise unsuitable for the purposes for which the

same are hereby leased, as may become dry. [23]

The Owner shall also have the right to lease to

others the privilege of hunting and fishing on the

said premises, and the use of the said premises, for

those purposes, within the permission granted by

the Owner therefor, shall be permitted by the Renter
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to such lessees. The Renter shall not hunt, fish,

capture or take game or fish from the said premises,

or permit any of his employees or any members of

his family so to do, and the Renter shall use all

reasonable efforts to prevent others who shall not

have the permission of the Owner so to do, to hunt,

fish, capture or take game or fish from the said

premises, and, generally, the Renter shall use all

reasonable efforts to prevent trespassing on the said

premises. The Owner, through its agents, and em-

ployees, and other tenants of the Owner, and, with

the permission of the Owner, the owners and their

tenants of lands adjacent to the lands of the Owner,

shall also have reasonable ingress to and egress

from and over the said premises. The Owner shall

also have the right to cut and to have cut trees,

shrubs and plants from the said premises and to

remove the same and other materials therefrom

for use on the said premises, or for use on other

lands of the Owner, or for the purpose of sale or

other disposition by the Owner.

9. If any rents payable or deliverable under this

lease shall be due and unpaid or undelivered, or if

any other moneys payable under this lease shall be

due and unpaid, at the times when the same should

be paid or delivered, as hereinabove provided, or if

default shall be made in the performance of any

of the covenants and agreements of this lease on

the part of the Renter to be performed, then and

from thenceforth it shall be lawful for the Owner

to re-enter into or upon the said premises, and to

remove all persons therefrom, and to repossess and
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enjoy the said premises as in its first and former

estate, and, at the election of the Owner, to termi-

nate this lease, and the [24] remedies conferred

upon the Owner under and by virtue of this lease,

and otherwise by the law, shall be cumulative, and

the exercise by the Owner of any of the said

remedies shall not impair the right of the Owner

to exercise any other of the said remedies. If any

action to recover any of the said rents or other

moneys, or for the breach or to restrain the breach

of any of the covenants or agreements of this lease

on the part of the Renter to be performed, or for

the possession of the said premises, or other prop-

erty hereby leased, shall be commenced by the

Owner, the Renter shall pay to the Owner a reason-

able attorney's fee, and, if judgment shall be re-

covered by the Owner in such action, the amount of

such fee shall be included as a part of the judgment

in such action.

10. The Renter, on the last day of the term of

this lease, or other sooner termination of the estate

hereb}^ granted, shall peaceably and quietly leave,

surrender and yield up unto the Owner the said

premises and all the other said property hereby

leased in as good order and condition as the same

now are or may be placed during the term of this

lease, reasonable use and wear thereof and injury

thereto and destruction thereof by fire, act of God
and public enemeies excepted. In the event that

the Renter shall hold over after the expiration of

the term of this lease, such holding shall be at the

will of the Owner.
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11. Any failure or neglect of the Owner to take

advantage of any cause for the termination of this

lease, or for the forfeiture of the estate hereby

granted, shall not be a waiver of any other cause

for such termination or forfeiture then existing, or

a waiver of any cause for such termination or for-

feiture subsequently arising.

12. The terms of this lease and the covenants

and agreements hereof shall bind and enure to the

benefit of, as the case may be, the successors and

assigns of the Owner and the [25] assigns of the

Renter; but nothing contained in this lease shall

be deemed to permit the assignment of this lease

or of the estate hereby created, or of any interest

therein of the Renter, whether voluntary or involun-

tary, without the consent in writing of the Owner

first had and obtained.

IN WITNESS WHEREOF, the Owner, the

party of the first part, has hereunto, and to a dupli-

cate hereof, caused its corporate name to be sub-

scribed and its corporate seal to be affixed, by its

proper officer thereunto duly authorized, and the

Renter, the party of the second part, has hereunto,

and to the said duplicate hereof, set his hand and

seal, the day and year first hereinabove written.

O. L. SHAFTER ESTATE COMPANY.
By CHARLES W. SLACK,

Vice President. (Corporate Seal)

WM. BARTHOLOMEW. (Seal)

WITNESS.— (Continuing.) I paid rent all the

times I was there, for about three years, and I



vs. W. T. Mooney. 25

(Testimony of William Bartholomew.)

paid all the rent with the exception of $1400 odd.

I dealt with L. C. Eastman, representing the Shafter

Estate Company. He is the superintendent of the

ranches up there. I did not apply for an extension

of this lease or a new lease when this lease termi-

nated. He demanded the payment of the rent. I

told him I did not have the money. I was figuring

on selling out and as soon as I sold out the place

they would get their money. I owned all the equip-

ment on the ranch, horses and wagons and milking

machines and dairy utensils and engine and stuff.

All they owned was the land, the cows and the build-

ings. I owned the rest of the stuff. [26]

W. T. Hall came to me first about two weeks be-

fore my lease was up and wanted to buy the ranch,

so I sold the ranch for $6,500. He wanted the

place and I wanted to sell. He said he would take

the ranch for $6,500. He told me that he did not

have all the money. He said he could raise about

half of the money. We went over to Mr. Gwynn,

of the Mercantile Trust Company, and Mr. Gwynn
told Mr. Hall he wrould loan him half of the money,

so we came home, and everything was fine and

dandy.

About two or three days before the lease was up

Mr. Hall came out and I asked him for a deposit

on the place, which he would not give me. He
said that Mr. Eastman told him not to give me any

money at all. I figured then that there was some-

thing wrong somewhere and I told him that I

would not sell the place, so he went away. So I
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figured that I would sell some hogs and some stuff

off the ranch and try to make up part of the rent

which I owed to the Shafter Estate and take a new
lease for another year. So I sold 26 head of hogs.

The night before the lease was up I met Mr.

Eastman at Inverness and he told me that Mr. Hall

was going out there the following morning, the

first of the month, to take possession of the ranch.

So I told him that he was not going out there, that

I had no deposit on the place, that I had no money
and that he was not going to take possession until

I got some money. He said he was going out

there. So the next morning Mr. Hall came out to

the ranch. He said, "I cannot pay you the $6,-

500.00. Mr. Eastman told me to take a pencil and

paper and take down the stuff on the ranch and

just give you what the stuff is worth on the ranch.''

I said, "No. No pencil and paper will you use

here." He said, "All I can give you is $4,500 for

the ranch and for the stuff." So I did not know

what to do about it. [27]

I went down and spoke to Mr. Martinelli, Mr.

Grandi and Mr. Scillachi, who were creditors of

mine. I told them the story.

I went down that morning to Inverness, and I

met Mr. Hall and Mr. Eastman down there. Mr.

Eastman asked me to go up to his house with Mr.

Hall. We went up there. Mr. Hall asked me if

I wanted to give him the place for the money. I

told him he might as well have it, I guess, or some-

thing like that, so Mr. Hall wrote out Mr. Eastman
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a check for some money. I did not see what it

was. We went over to Mr. Martinelli's store and

fixed everything in his store for $4,500. After the

$1,700 was paid by Mr. Eastman, there was $2,-

760 left or something like that. Mr. Martinelli and

I asked Mr. Hall if he would not make it out for

$2,800 even money. There was $1,400 and some

dollars for the rent and $300 for calves which were

lost in the 1923 storm, and so he said he would

make it for the $2,800 even money. I did not see

the check Mr. Hall gave Mr. Eastman, but it was

supposed to be seventeen hundred and some dol-

lars. In that conversation, they were to get $1,-

400 back rent which I owed and $300 for the calves

before Mr. Hall could get the lease. That was said

in the conversation between Hall and Eastman and

myself on that occasion. There were some papers

made out between Mr. Hall and myself at Mr.

Martinelli's store.

Thereupon the following document was offered

and read in evidence and marked Plaintiff's Ex-

hibit 2:

PLAINTIFF'S EXHIBIT No. 2.

LETTER-HEAD OF THE A. MARTINELLI
COMPANY.
Inverness, Marin Co., Calif.

Oct. 1-1925. [28]

I, the undersigned, W. T. Hall, agree to pay for

the benefit of the creditors of Mr. Wm. Bartholo-

mews the net sum of $2,800.00 out of the sale of all
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the personal property on the N. Ranch. Pt. Reyes,

Calif-

W. T. HALL.
I agree to sell all of my personal property to Mr.

W. T. Hall for the net sum of ($2,800) Twenty-

eight Hundred Dollars.

WM. BARTHOLOMEW.

Q. To whom did Hall deliver to the $2,800?

A. They had a meeting of the creditors in Point

Reyes a couple of days later.

Q. The question was, who did he hand over the

$2,800 to? A. I don't know.

A. It did not pass into your hands?

A. No, I never saw anything of it.

Q. At this time you were insolvent, were you

not—you owed a good deal more than you could

pay? A. Yes, sir.

Thereupon the following document was offered

and read in evidence marked Plaintiff's Exhibit 3:

PLAINTIFF'S EXHIBIT No. 3.

LETTER-HEAD OF THE A. MARTINELLI
COMPANY.

Inverness, Marin Co., Calif.

Oct. 1, 1925.

I, Wm. Bartholomew, elect L. C. Eastman as

trustee, for the purpose of paying my creditors

pro rata to the extent of $2,800 which is to be

turned over to L. C. Eastman by Wm. T. Hall in
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payment for my personal belongings on the N.

Ranch, consisting in part of the following:

27 Hogs

9 Horses

1 separater

2 gas engines

1 Ford auto

Milking machines

Wagons, Harness, circle saw, and other miscel-

laneous tools and implements on the N. Ranch.

WM. BARTHOLOMEW. [29]

WITNESS.—(Continuing.) I signed Plaintiff's

Exhibit 3. Mr. Eastman asked me to sign it and I

signed it. Mr. Hall wanted to know what stuff was

on the ranch and if the stuff was still there. That

is why it was fixed up this way. He wanted to

know if the stuff was on the ranch and if I would

sign a paper to the effect that it was on the ranch,

and I said I would. I understood when I was

signing that Exhibit 3 that I was making Mr. East-

man trustee for the benefit of my creditors. I don't

remember what conversation passed at that time, it

is over a year ago now.

About two days later, there was a meeting of

creditors in Point Reyes. Mr. Gwynn of Petaluma,

Mr. Tomasini of Petaluma, Mr. Scillachi and Mr.

Grandi of Point Reyes, Mr. Martinelli of Inverness

and Mr. Eastman were there. Mr. Eastman was

representing the defendant at this meeting. The

only thing I remember that was said about this

transaction in the presence of Mr. Eastman was
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that the creditors asked Mr. Eastman about the $300

that he took off for the price of the calves, and Mr.

Eastman said he did not know anything about it.

Mr. Grwynn got up and told him he did know all

about it because he had got the money already. It

was said that I owed $1,400 and some dollars for

back rent. That is about all I remember about it.

Mr. Eastman at that time was still acting as trustee

for the benefit of my creditors. That is about the

only time I knew he acted.

There was a meeting in Petaluma afterwards.

Mr. Eastman was not present. At the meeting with

Mr. Eastman and Mr. Hall when Mr. Hall turned

over to Mr. Eastman a check, I thought that check

was for the $1,700. Mr. Eastman told Mr. Hall,

and of course I knew myself, that before any one

could take over the ranch they had to pay that back

rent of mine and that $300 for calves which they say

that I either lost or stole. [30]

Cross-examination.

I stated that I sold the ranch to Hall for $6,500.

There was no written bill of sale passed between

us to that effect. Mr. Hall came to my place and

wanted to know if I wanted to sell the place, and

I told him I did. He wanted to know what I

wanted for the ranch and I told him that I wanted

$6,500. He asked me what I paid for the ranch and

I told him I paid $6,250 and I spent about $2,500

for stuff I put on the place. Mr. Hall did not say

much. He said he would let me know later. He
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came back a day or so later and was satisfied with

the place and said he would take it at $6,500. I

told him all right he could have it. That was about

two weeks before my lease terminated and I went

off there. My lease terminated on September 30,

1926.

Q. What did you propose to sell to Mr. Hall for

$6,500 and what did he propose to buy from you for

$6,500? A. All of the stuff on the ranch.

Q. What do you call all of the stuff on the ranch?

A. He saw all that wTas on the ranch at that time.

Q. What was the stuff? Describe it generally.

A. There were 9 head of horses, about 50 or 55

head of hogs, 3 milking machines, a wagon, a Ford

automobile truck. All of the stuff on the ranch that

belonged to me was sold to him for $6,500.

Q. Was there some hay there ?

A. There was a barn full of hay.

Q. Did you sell the hay too for the $6,500?

A. I didn't sell nothing. I told him he could

have the whole place for $6,500.

Q. The hay included ?

A. Of course it was included.

Qi. You knew from your lease that you did not

own the hay, didn't you?

A. Well, I was not going to take the hay away.

It is in the cow-barn and it would have stayed there.

[31]

Q. You knew from your lease that the hay would

belong to the company?
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A. The hay would belong to the place if he bought

the place.

Q. You could not sell the hay?

A. I did not sell the hay.

Q. And you included in your price of $6,500 good-

will, did you not ?

A. There wras no goodwill mentioned at all.

Q. But that is what you understood it to be, that

your position there on the ranch was worth some-

thing ?

A. There was no goodwill mentioned. He bought

the place for $6,500.

Q. But that included the going concern
;
you were

running a dairy business at the time, were you not ?

A. Yes.

Qi. And you made the figure $6,500? A. Yes.

Q. He said he would pay it? A. Yes.

Q. Did you ask for a deposit ? A. I did.

Q. What did he say to you ?

A. He told me Mr. Eastman would not allow put-

ting up a deposit.

Q. Did he tell you why ? A. No.

Q. He told you Mr. Eastman said not to pay you

any money? A. Yes.

Q. And then that sale, that bargain that you were

trying to negotiate with Mr. Hall, fell through at

that time ; in other words, there was nothing doing

so far as you were concerned or so far as he was

concerned to carry out the arrangement by which

you were to sell what you had there for $6,500 and

he was to pay you that amount ; the whole thing fell
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through'? A. At the time I sold him the place

—

Q. Just answer the question.

A. Just wait until I get through.

Q. No, just answer the question. Mr. Hall told

you that [32] Mr. Eastman said not to pay you

any money, did he ? A. Yes.

Q. And then you did not get any deposit?

A. No.

Q. So that talk fell through, there was nothing

else said on that occasion was there? A. No.

Q. In other words, the deal for $6,500 fell

through because he would not pay you a deposit,

because Mr. Eastman had said not to pay any

money to you, is that right? A. Yes.

Q. And that is what you had in mind when you

say you sold the place to Mr. Hall for $6,500?

A. Yes, I sold the place to Mr. Hall for $6,500.

Q. You mean as you explained it? A. Yes.

WITNESS.—(Continuing.) I sold 26 head of

hogs after I told Mr. Hall that I would not sell out

to him. I figured on raising some money and stay-

ing there another year. I told Mr. Hall this about

three days before the end of the month. It was

after the conversation when I asked Mr. Hall for

a deposit. After I sold the hogs I told him that

he could not buy me out, that I would not sell out

to him and that I would try to raise the rent. I

sold the 26 head of hogs to James Kehoe for $313.

That sale fell through. Mr. Hall told me that Mr.

Eastman stopped the check.



34 0. L. Skafter Estate Company

(Testimony of William Bartholomew.)

The first talk about $4,500 was on the morning-

after my lease was up. Mr. Hall came out to my
place about 8 o'clock in the morning. He said,

4

'Bill, I was talking to Mr. Eastman and he told

me to come out and get a pencil and paper and

take down the stuff you have on the ranch and of-

fer you whatever we find the stuff is worth." I

told him that he would not do anything of the

sort. After a while he said, "All the money I can

raise is $4,500." So I didn't know what to say,

and I went down and [33] talked it over with

Mr. Martin elli, and he told me to let the thing go

if I wanted to. That was after my lease expired.

It was on October 1st.

The first talk I ever had with Hall about $4,500,

the new price, was on this morning after the lease

was up. I sold a set of Fairbanks scales off the

ranch besides the hogs. The hogs which I sold

and the scale's were included in the price of $6,500.

I told Mr. Hall that I would not sell out to him,

and I was going to raise some money and pay part

of the rent and that was why I sold the hogs. Af-

ter the check was stopped, I wTent and took the

hogs from James Kehoe and sold them to my
brother. The hogs did not come back to the ranch

and were not there on October 1st. They were de-

livered to my brother at Nicasio.

I saw Mr. Eastman the night before my lease

expired. I think it was on September 30th. He told

me that Mr. Hall was going out the next morning

and take possession of the ranch and he told me to
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sell out to Mr. Hall as rapidly as possible. He
didn't tell me that I had better close the deal be-

fore my lease expired.

TESTIMONY OF A. MARTINELLI, FOR
PLAINTIFF.

A. MARTINELLI, called as a witness for the

plaintiff, testified as follows:

Direct Examination.

I reside at Inverness, Marin County, California,

where I am engaged in a general merchandise busi-

ness. I have known Mr. Bartholomew, Mr. East-

man of the 0. L. Shafter Estate Company, and Mr.

Hall for some time. I was a creditor of Mr. Bar-

tholomew during September and October, 1925.

I first heard that Mr. Hall and Mr. Bartholo-

mew were negotiating for the sale of Mr. Barthol-

omew's property on the UN" [34] Ranch about

two or three weeks, or possibly a month, before Oc-

tober 1st. I first talked with Mr. Eastman aDout

it the day before, or about the day this transaction

was concluded between Mr. Hall and Mr. Bartholo-

mew and myself. Plaintiff's Exhibit 2 was drawn

up by me in the office of my Inverness store. Out-

side of the signature, the paper is all in my hand-

writing. Mr. Hall and Mr. Bartholomew were

present when I drew it up. Mr. Eastman came in

later on after this document was drawn up. Mr.

Hall and Mr. Bartholomew were still there. Noth-

ing was said at that time about the price. It had
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all been settled then. As far as I remember, the

only conversation when Mr. Eastman was present,

was, who was to have charge of the $2,800.

It was understood between Mr. Hall, Mr. Bar-

tholomew and myself that the whole "net sum of

$2,800," which I wrote in Plaintiff's Exhibit 2,

was the amount available for the benefit of the

creditors. As far as I can remember this was

agreed to by all, and it was simply a question of

who should take charge of it for the benefit of the

creditors. I wrote "the net sum of $2,800" be-

cause I felt that I wanted to emphasize that that

was all that was coming to us, I suppose. It was

well understood. Nothing was said about what

the total price was after we drew up the papers.

Before I drew up the papers they themselves had

a difference of a few dollars between 1,700 and

some odd, and so I told them to make it $2,800

even. I suggested to Hall to make it $2,800 and'

make it an even sum. Nothing else was said in

that conversation about why I should insert in this

agreement the net sum of $2,800.

The COURT.—I think it is apparent from Mr.

Bartholomew's testimony, as the record now stands,

that $1,400 was for the [35] back rent and $300

was for the loss of the calves and that that is the

reason the check was drawn for $2,800.

Thereupon the plaintiff rested.
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TESTIMONY OF L. C. EASTMAN, FOR DE-
FENDANT.

L. C. EASTMAN, called as a witness for the de-

fendant, testified as follows:

Direct Examination.

I reside and have resided in Inverness, Marin

County, for five and a half years, during all of

which time I have been, and now am, the superin-

tendent of the defendant company.

I know Mr. William T. Hall, who is the present

tenant of the "N" Ranch. His tenancy began on

October 1, 1925, under a written lease. I recognize

the instrument now shown to me together with the

signature of Mr. Hall. It was made in my pres-

ence at my house. I recognized the other signa-

ture as that of Charles W. Slack, vice-president of

the defendant company.

The said instrument, which was thereupon of-

fered and read and marked Defendant's Exhibit

"A," is in the words and figures following:

DEFENDANT'S EXHIBIT "A."

THIS INDENTURE, made this 1st day of Oc-

tober, 1925, between O. L. Shafter Estate Company,

a corporation (hereinafter called the " Owner"),

the party of the first part, and William T. Hall

(hereinafter called the " Renter"), the party of

the second part,

WITNESSETH:
That the Owner, for and in consideration of the
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rents to be paid and delivered, and the covenants

and agreements to be performed by the Renter, as

hereinafter provided, and for and in further con-

sideration of the sum of one thousand seven hun-

dred sixty-four and 25/100 dollars ($1,764.25),

paid to the Owner by [36] the Renter, the re-

ceipt of which is hereby acknowledged by the

Owner, and subject to the payment and delivery of

the said rents and the performance of the said cov-

enants and agreements by the Renter, and on the

condition that the said rents shall be paid and de-

livered and that each and all of the said covenants

and agreements shall be fully and duly performed

by the Renter, has leased, demised and let, and by

these presents does lease, demise and let, unto the

Renter, that certain portion of the so-called Point

Reyes Ranch, belonging to the Owner, situated in

the County of Marin, State of California, known

as the "N" Ranch, together with one hundred and

seventeen (117) cows, more or less, and twenty-

two (22) yearling heifers, more or less, for the

term commencing on the 1st day of October, 1925,

and ending on the 30th day of September, 1926, at

and for the rent of two thousand and two hundred

dollars ($2,200) payable, and to be paid by the

Renter to the OwTner, in lawful money of the

United States, in equal installments of five hun-

dred and fifty dollars ($550), respectively on or

before the 31st day of December, 1925, on or before

the 31st day of March, 1926, on or before the 30th

day of June, 1926, and on or before the 1st day of

September, 1926, and at and for the further rent
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of twenty-six (26) of the best heifer calves, or,

at the election of the Owner, an equal or less

number of the best bull calves in substitution there-

for, calf for calf, from such of the best cows hereby

leased as shall come in or freshen at the beginning

of the season of 1925-1926, deliverable and to be

delivered by the Renter to the Owner either in the

main corral in the said premises hereby leased, or

at such other place on the said premises, or at such

place on the said Point Reyes Ranch, or at the

railroad station, at Point Reyes, as may be desig-

nated by the Owner, and at such time or times as

may be requested of the Renter by the Owner.

[37]

The parties hereto hereby covenant and. agree as

follows: [38]

12. The Terms of this lease and the covenants

and agreements hereof shall bind and enure to the

benefit of, as the case may be, the successors and

assigns of the Owner and the assigns of the Renter

;

but nothing contained in this lease shall be deemed

to permit the assignment of this lease or of the

estate hereby created, or of any interest therein, of

the Renter, whether voluntary or involuntary, with-

out the consent in writing of the Owner first had

and obtained. [44]

IN WITNESS WHEREOF, The Owner, the

party of the first part, has hereunto, and to a du-

plicate hereof, caused its corporate name to be sub-

scribed and its corporate seal to be affixed by its

proper officer thereunto duly authorized, and the
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Kenter, the party of the second part, has hereunto,

and to the said duplicate hereof, set his hand and

seal, the day and year lirst hereinabove written.

O. L. SHAFTER ESTATE COMPANY.
By CHARLES W. SLACK, (Corporate Seal),

Vice-President.

WILLIAM T. HALL. (Seal) [45]

WITNESS.— (Continuing.) The lease was ex-

ecuted in duplicate by Mr. Hall. I negotiated this

lease, under the instructions of Judge Slack, on

October 1st. When the lease was signed, I received

$1,764.25 from Mr. Hall, by check, payable to the

order of the defendant. This payment was made

as a consideration for his obtaining the lease, and

was based on the $1,464.25, which was still due from

Bartholomew, and $300 based on the fact that the

rental of the ranch had to be reduced from $2,500

to $2,200, and the run-down condition of the ranch.

The normal cash rental of the ranch was $2,500,

but Hall would only pay us $2,200. That made a

difference of $300. I came to an understanding

with Hall, which was approved by Judge Slack.

before October 1st, as to the terms on which he

could have the ranch, and Mr. Hall, at that time, had

offered to the company, through me, $2,200 cash

rent. I told Hall he could have the lease on Oc-

tober 1st, but he would have to pay the company

$1,764.25. It was not certain that the company

could deliver possession of the ranch to the new
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tenant on October 1st. I did not know whether

Bartholomew would give up possession on October

1st. I told Hall that if he did not give up possession,

we would force him to leave. I had talked with Bar-

tholomew a number of times before the month of

September, concerning the obtaining of a new ten-

ant when his lease expired. In the first part of 1925,

Bartholomew asked me to try and obtain a tenant

for him.

I was present at a conversation between Judge

Slack and Bartholomew in the latter part of June,

1925, at which the question of Bartholomew's sell-

ing out came up. We met Bartholomew on the

county road, between the "N" Ranch and Inverness,

near the ranch gate. Judge Slack and I were pres-

ent. Judge Slack told Bartholomew that he did

not seem to be getting along very well on the ranch,

and things were becoming so run-down and in such

a shape that he would have to get off; that he,

Judge Slack, could [46] not stand it any longer.

He told Bartholomew to look for a buyer, or a new
tenant. Judge Slack discussed the subject of about

25 head of heifers that had been lost on the ranch,

and inquired into it. Bartholomew told Judge

Slack that they had disappeared and that they could

not be found. I had made a search for those

heifers but had never found any of them. Judge

Slack and I were bound for the UN" Ranch when

we met Bartholomew. Bartholomew said that he

would look for a new tenant.
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After the conversation, Judge Slack and I went

out to the "N" Ranch, and Bartholomew wrent on

his way to Point Reyes. When Judge Slack and

I came out to the ranch, wTe looked around the

buildings, and, as a result of our visit, I proceeded

to make repairs, and probably a week or two later

I had a man on the ranch to do some painting and

repairing of the fences and gates and cleaning up

in general. I could get Bartholomew to do very

little in the way of repairs or cleaning up of the

property.

I recall that Judge Slack left the state about the

12th or 14th of September, and returned on Sep-

tember 28th. During that time, Hall called upon

me with reference to leasing the ranch. He first

called about September 17th, and asked me, if he

bought out Bartholomew, would he have a lease on

the "N" Ranch. I told him that Judge Slack was

in the East and that I would take it up with him as

soon as he returned. I did not, at that time, say

anything to Hall about what he or any one else who

took a new lease of the ranch would have to pay

as a consideration for the lease.

After Judge Slack returned, I told Hall that he

could have the lease on October 1st, by paying the

defendant $1,700. The day the lease was to expire,

Hall told me that the ranch was in such condition

that he felt that all he would be willing to pay

would be $2,200, instead of the regular rent of

$2,500. I told him that I would take the matter up

with Judge [47] Slack, and I did so. As a re-
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suit of my conversation with Judge Slack, I told

Hall that he could have the ranch for a rental of

$2,200 by paying $1,700, or a little over, as consid-

eration for the new lease to him, that is, if the com-

pany obtained possession from Bartholomew after

that lease had expired. I told Hall not to pay

Bartholomew any money, that he was very heavily in

debt, and that any money that he would get from

the sale of his equipment would have to go to the

creditors. I told Bartholomew the same thing.

My arrangement with Hall as to the new lease was

confirmed by Judge Slack.

During the month of September, I told Bartholo-

mew that he must do his best to find a new tenant

before the lease expired. My last conversation with

him of that sort was on the night of September 30.

On that occasion I asked Bartholomew if he had

sold, or had made any deal, or if he settled any deal

for selling out the ranch to Hall. He said he had

not. I advised him to go that night and come to

some terms of settlement with Hall while he still

had a lease on the place, because the next day his

lease would be expired and I told him that, if I

were in his place, I would certainly go that night

and come to the best terms possible.

I next saw Bartholomew on the following morn-

ing, October 1st, at my house. Hall was also there.

Hall came just before Bartholomew. On that oc-

casion this lease, Defendant's Exhibit "A," was

signed. Hall read it over before he signed it. I

particularly called his attention to the provisions
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on the first page that he should pay the defendant

$1,764.25 as a consideration for the lease. I re-

ceived the lease that morning from Judge Slack

before Hall and Bartholomew arrived at my house.

Hall gave me the check for $1,764.25. Bartholo-

men was present at the time. Before I asked Hall

to sign the lease, I asked Bartholomew if he was

[48] ready to leave the ranch. He said he was,

that all he had to do was to go out and get his

suitcase and he was going that afternoon. I then

asked Hall if he wanted to take the lease. Hall and

Bartholomew had some discussion about the pur-

chase by Hall of the remainder of Bartholomew's

personal property on the ranch. Hall told Bartholo-

mew that he was not going to give him—I think he

mentioned $4,500, or something of that sort. He
said he was asking too much for the ranch, and that

he was not going to give him as much as he asked

for it. Hall said that he would not pay altogether

more than $4,500. He did not say anything about

the amount he paid the defendant. That is all the

conversation I recall.

On that occasion, at my residence, Hall and

Bartholomew left my house to discuss the selling

price further. They were discussing it as they left

the house and went over towards Martinelli 's store,

which is about one hundred yards distance from my
residence. I drove over to the store shortly after

Bartholomew and Hall left my house, and they were

talking with Martinelli out in the road. Then they

came over to me, and Mr. Martinelli told me that
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they had come to terms, that Hall was giving

Bartholomew $2,800. He said, "Let us all go in

the office and we will make up some paper to have

the bargain in writing." So we all went into Mr.

Martinelli 's office. At that time, I believe, Mr.

Martinelli wrote out a paper which is an exhibit

here, and I wrote out another one. It is my recol-

lection that Mr. Martinelli wrote out what we call

Plaintiff's Exhibit 2 while I was there, and that

it was signed by Hall and Bartholomew while I

was there. Plaintiff's Exhibit 3 was written out

by me and signed by Mr. Bartholomew.

I instructed Hall not to pay over any money to

Bartholomew, for the reason that he owed all the

local merchants quite a bit [49] of money, and

I was instructed by Judge Slack to protect those

creditors by having Hall pay the money either to

myself, or to one of the creditors, to be held for

all of the creditors. Mr. Martinelli, I believe, asked

Bartholomew if it would not be all right to have

Hall pay the money over to me for the benefit of the

creditors, and Bartholomew said that it would be

all right, so then I made out this paper, Plaintiff's

Exhibit 3. I did not get the $2,800 at that time,

because Hall said he did not have the money then,

but that he would pay it on the following Wednes-

day. The $2,800 was never paid to me.

There was a meeting of creditors at Point Reyes

Station a short distance from Inverness, the next

day, October 2d. A number of the principal cred-

itors attended, including Mr. Gwynn, representing
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the Mercantile Trust Company, the Petaluma

branch, Mr. Grandi, Mr. Martinelli, br. Scillachi,

Mr. Bartholomew and Mr. Hall. The creditors

said that I was to receive the money from Hall a

few days later. One of the creditors said they

thought it would be better for Mr. Gwynn to handle

the money instead of myself, because Mr. Gwynn
was the largest creditor, and it wras agreed to by all

the rest of the creditors that Mr. Gwynn should

have it. Neither Bartholomew nor Hall made any

objection to that.

Q. Was anything said about the value of the

remaining property at that meeting, the value of

the remaining property on the ranch which had

been sold or agreed to be sold by Bartholomew to

Hall for $2,800, and if so, what was it?

Mr. HUNT.—That is objected to as immaterial,

irrelevant and incompetent because it relates to a

time when the transaction was completed and they

were waiting for the money to be paid over. [50]

Mr. SLACK.—I think not, your Honor. All the

parties were present on that occasion. I propose

to show there was some question about the value

of the equipment, in other words, whether Hall had

paid too little or too much.

The COURT.—Objection sustained.

Mr. SLACK.—The .purpose of that is to show

that Mr. Hall had offered the creditors, if they were

dissatisfied, to take the property off his hands at

$2,000 and that he would stand a loss of $800.
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The COURT.—That would be a mere expression

of opinion.

Mr. SLACK.—Very well, your Honor. You may

take the witness.

Cross-examination.

At one time during my talk with Hall, I told him

he must pay $1,700 to get the lease. I told Hall

that Judge Slack would give him the lease pro-

vided that he would pay to the Shafter Estate

Company $1,700, that that was on account of a little

over $1,400 that Bartholomew owed us for back rent.

I think that is all the explanation I gave Hall. No
consideration was required for the lease which I

made with Bartholomew, which expired on October

1st.

On October 1st, in the morning, Hall and Bar-

tholomew and I met at my house. The lease, which

I had at my house at that time, was signed by Hall

and he gave me a check for $1,764.25. As they left

my house, Hall and Bartholomew were discussing

the price at which Bartholomew would sell to Hall

the equipment that he, Bartholomew owned. Hall

said that he would give Bartholomew what he was

asking—I have forgotten just how he mentioned

the price, or just what the price was. [51]

Q. Is it not a fact that what was said was this:

Bartholomew was asking $ j,500 and Hall said he

would not give more that $4,500.

A. That may have been it.
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Q. To the best of your recollection, is not that

what was said'?

A. I don't remember anything about the $6,500

and I could not say as to the $4,500. I know that

Mr. Hall would not give the price that Mr. Bartholo-

mew was asking or what was discussed some time

before.

WITNESS.— (Continuing.) I only attended the

first meeting of the creditors on behalf of the

Shafter Estate. At that meeting I may possibly

have said that the defendant would have a claim

for rent $1,400, which would have to be paid pro

rata out of the $2,800. I am not positive that I

said that. I have a faint recollection of saying

it however. We did not make any claim to the

creditors on this fund. I may have said that we

had the power to make a claim, or indicated that we

had the power to make a claim for $1,400, if we

wanted to, but I did not make any claim, or put in

any claim for the $1,400. I had no intention of

putting in any claim. I don't know what Judge

Slack's feeling was in the matter.

TESTIMONY OF WILLIAM T. HALL, FOR
DEFENDANT.

WILLIAM T. HALL, called as a witness for

the defendant testified as follows:

Direct Examination.

I am the tenant of the "N" Ranch, owned by the

defendant, under a lease signed October 1, 1925, I
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formerly resided at Point Reyes Station, a few

miles from Inverness. The first talk I had with

Bartholomew about getting a tenant, or becoming

a tenant of the "N" Ranch, was in the early part

of September. He told me the ranch was for sale,

and if I knew of a buyer to send one out. Soon

afterwards I made an investigation to see [52]

whether or not I could lease the property. In his

first talk with me Bartholomew said the ranch was

worth about $6,500. When I thought about trying

to get a lease on the ranch, I went out to look at

the property. On that occasion, in my talk with

Bartholomew, I asked him if I could buy him out by

assuming a large part of his debts. He said he

owed the bank, at Petaluma, $3,000, or $3,100, and

the Grandi Company $2,200. He mentioned no

other debts" on that occasion. We made a trip to

Petaluma to the bank, and that seemed satisfactory.

I would assume this large indebtedness of about

$5,300 and put up the small amount of cash that I

had. I saw Mr. Gwynn, the manager of the bank in

Petaluma, and it seemed to be satisfactory at that

time. Bartholomew and I just talked over the prop-

osition, and it seemed to be fair until I found out that

there were other creditors to whom he owed a consid-

erable amount of money. The deal just seemed to

blow up then ; there was nothing more about the $6,-

500. I asked him to make a cash proposition and he

said that he could not sell, that he could not make

one. Later on I made another trip out there when I

was told that he had to leave, and I asked him if
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we could not agree on a cash price somewhat

cheaper. There was no agreement at all. He did

not make a cash proposition to me.

Mr. Eastman told me not to pay any money to

Bartholomew. I told Bartholomew that. After

that conversation Bartholomew sold the best part

of the hogs, and a Fairbanks scale, that I knew of,

out of the property that was included in the equip-

ment that he offered to me for $6,500. I asked

Mr. Eastman whether or not, if I agreed with

Bartholomew to buy him out, I would be accepted

by the company as a tenant. It seemed to be all

right, but he spoke about referring the matter to

Judge Slack. [53] I took the matter with Mr.

Eastman again, in the latter part of September,

1925. About the terms of the lease, I offered

$2,200 a year, instead of the $2,500 which Bartholo-

mew had paid. Mr. Eastman told me that there was

a claim of $1,700 odd before the ranch would be

leased again. He said I would have to pay it, or

whoever took the ranch would have to pay this

money in order to get a new lease. I knew that

Bartholomew's lease was to expire on September 30,

1925. Mr. Eastman told me I could have the ranch

on September 30th, on those terms if Bartholomew

left,

I saw Bartholomew the next morning, after his

lease had expired. I went out to his ranch and

saw him there. It was understood that I was to

have the ranch, and his lease had expired, and we

were to go to Mr. Eastman to prepare for the sign-
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ing of a new lease. Bartholomew did not seem

very much interested in how much he got—it was to

go to the creditors. I told him that $4,500 was as

much as I would be willing to pay out on the deal.

I knew I had to pay $1,764.25 to the defendant to

get the lease, and all I wanted to pay out on the

deal was $4,500 ; I told Bartholomew that I did not

come to any understanding as to how much I was

to pay before Bartholomew and I went to East-

man's residence that morning. While I was at the

ranch, Bartholomew told me all he had to get was

his suitcase. I signed the lease on October 1st,

when Bartholomew and I went to Eastman's resi-

dence.

Up to the time when I signed the lease, I had

reached no conclusion with Bartholomew as to

whether or not I would take the remainder of his

property, or what price I would pay for it. I re-

call a conversation with Bartholomew after the

sale of the hogs and other property, at which he

told me to to wait a couple of weeks and get the

property cheaper. [54]

Q. I think you testified, Mr. Hall, that you and

Bartholomew had some talk, either before or after

the lease was signed on October 1st, about submit-

ting the proposition of how much should be paid to

Bartholomew if you bought the property. You did

have such a talk with him, did you?

A. At the time of signing the lease we tried to

agree and settle it right there but when we saw

that we could not agree and it was time to take the
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lease we agreed that I sign the lease and square

with the company and then if we could not agree

we would appear before the creditors and sort of

let the creditors decide the price that I should pay.

WITNESS.— (Continuing.) After my lease had

been signed and Bartholomew had allowed his lease

to expire, I knew that Bartholomew had no good-

will to sell, and that there was nothing left for

Bartholomew to sell except what remained of his

personal property on the ranch.

I went with Bartholomew to Martinelli's store

after I signed the lease and had handed the check

over to Mr. Eastman. That check was payable to

the order of the defendant for the amount specified

as a consideration for the lease. I handed the

lease in duplicate back to Mr. Eastman to be exe-

cuted by the defendant. Perhaps a week or ten

days later, I got from Mr. Eastman my copy of the

lease executed by the defendant. It might have

been earlier than that. I have with me my copy

of the lease which I received from Mr. Eastman.

It has been in my possession ever since Mr. East-

man gave it to me.

When I arrived at Martinelli 's store, whih isc only

a short distance from Mr. Eastman's residence,

Bartholomew and I talked further about the per-

sonal property that was left on the ranch belonging

to Bartholomew. The difference between $4,500

and what I had to pay the defendant, $1,764.25,

amounted to $2,700 odd, something less than $2,800.
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Mr. Martinelli took [55] a hand in the dis-

cussion about that time. He asked me if I would

not make it $2,800, to make it round numbers. I

told Mr. Martinelli that I would do so, and then

he drew up the bill of sale. Mr. Eastman came in

just as we were writing out the bill of sale.

Q. Was there any talk then at which you were

present, between Bartholomew, Martinelli and East-

man as to who should take the $2,800 which you

agreed to pay for the property which was left on

the ranch and agreed to be sold to you by Bartholo-

mew.

A. It was agreed between all of us that Mr.

Eastman would act as trustee.

WITNESS.—(Continuing.) That was satisfac-

tory to everyone there. There was some suggestion

that Martinelli should hold the $2,800 as trustee,

and Mr. Martinelli asked Mr. Eastman if he would

not do it on account of Mr. Martinelli being a credi-

tor. Bartholomew consented to that. I recall the

writing out of the other paper Plaintiff's Exhibit

3. Bartholomew signed both papers in my pres-

ence and agreed to them.

I was present at the meeting of the creditors

the next day at Point Reyes. Bartholomew and

Eastman were also present.

Q. Do you recall any discussion among the credi-

tors about the price which you agreed to pay for the

property which was left on the ranch by Bartholo-

mew and that Bartholomew agreed to sell you?
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A. They seemed to think the $2,800 was not

enough for the old equipment.

WITNESS.— (Continuing.) Mr. Eastman stated

at the time that the goodwill had been lost and that

Bartholomew had nothing but some personal prop-

erty there, horses and so forth. [56]

I had not, up to that time, paid the $2,800 to any-

body. It was agreed at that meeting of the credi-

tors that Mr. Gwynn, of the bank would take charge

of the money. Neither Bartholomew nor I raised

any objection to that. I accordingly secured the

money and it was paid over to Gwynn.

Q. Mr. Hall, the $1,764.25 came from your own

A. Yes, sir.

money, it was your own money, was it not?

Mr. SLACK.—You may cross-examine.

Mr. HUNT.—No questions.

TESTIMONY OF CHARLES W. SLACK, FOR
DEFENDANT.

CHARLES W. SLACK, called as witness for the

defendant, testified as follows:

Direct Examination.

I am an attorney at law, residing in San Fran-

cisco. I am the vice-president and general manager

of the defendant company, and have been such since

1917. Before that time, I was attorney for the

company and looked after its legal affairs. The

execution of leases by the company is in my imme-

diate charge.
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It has always been a custom of the company to

make leases for the term of one year, and these have

been renewed from time to time, if the tenants are

satisfactory. The tenants have usually been satis-

factory, and leases have been renewed from time

to time. We have had some tenants there as long

as 17 years; others, to my knowledge, have been

there for 8 or 10 years. Where satisfactory, and

tenants have desired to assign their leases, it has

been the custom of the company never to interfere

except to try to keep a check on the price for the

goodwill not being excessive. We have accepted

the tenants generally if they were satisfactory to

us and to the outgoing tenants, and have permitted

the two parties to make arrangements as to the

price. We have had three instances during my
management, including Bartholomew, where the

tenants were not satisfactory. In the other two cases,

we took over and operated the ranches ourselves at

the termination of the tenancy, refusing to give the

[57] tenants new leases. They were told that be-

forehand in each case. These other tenants, as in

the case of Bartholomew were given ample oppor-

tunity, and considerable urging, to obtain satisfac-

tory tenants in their stead; not having done so, we
were obliged to make our own arrangements.

I had some acquaintance with Bartholomew about

1920, 1921, perhaps 1922, somewhere along there.

Previous to the lease from October, 1924, to Sep-

tember 30, 1925, he had a lease of the same property,

that is the ranch and the cattle then on the property,
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in conjunction with another tenant. There was a

lease in 1922 to Bartholomew and a man by the

name of Rainey. At the expiration of that lease,

Kainey, so they told us, sold out to Bartholomew,

and another lease was made to Bartholomew that

lasted for another year, and then the lease in ques-

tion about September, 1924, to Bartholomew again

alone for another year.

The lease to Hall, dated October 1, 1925, was pre-

pared by me. It was negotiated by Mr. Eastman,

the superintendent of the properties. I fixed the

amount of the consideration named in the lease on

the basis of $1,464.25, the back rent, which we have

been unable to collect from Bartholomew, and the

$300 difference between that sum and the amount

specified in the lease as a consideration, was due to

the fact that the normal cash rent of the property

was and had been for some time $2500 a year. Hall,

by reason of the run-down condition of the property

and the loss—missing—of a whole herd of stock,

besides other stock, refused to pay more than $2,200.

That established, for the time being and for some

time in the future, the cash rent of $2,200. Conse-

quently, the difference for one year, to wit, $300,

was added on, by my insistence, to the cash con-

sideration which Hall or anybody else would have to

pay for getting the lease. [58]

In making these leases wT
e always require the ten-

ant to raise and deliver to us a minimum of heifer

calves, or, at our option, bull calves, as specified in

the lease. That is a part of our consideration, that
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they must deliver at the end of the year that number

absolutely, the purpose of this being to maintain

the herd of dairy cattle. In 1925, in the spring,

there were, if I remember correctly, 23 yearling

heifers leased to Bartholomew. They were year-

lings which would become two year olds the follow-

ing fall, that is, at about the expiration his lease.

They disappeared absolutely, the whole herd, and

that was one of the reasons for my dissatisfaction

with Bartholomew. Other reasons were the neg-

lect and loss of other cattle, our inability to get

Bartholomew to make repairs, keep up the fences,

keep up the road leading into his premises, and the

general run-down condition of the property. As

a result, the rest of the stock was in a poor con-

dition, due to improper care, during the winter.

I first conversed with Bartholomew about getting

off at the end of his term shortly after my return

from the east. I was east on business twice during

1925, the first time from about March 10th to the

latter part of April. I made two visits to the ranch

properties, including that ranch, shortly after my
return; one, according to memoranda which I have,

on May 2d. I did not see Bartholomew, although

I called at the "N" Eanch with Eastman to see him.

He was not there. I visited the ranch again with

Eastman on June 20th. There are seven ranches

in that group. Our first objective point was the "N"
Ranch. We met Bartholomew on the road on his

way to Iverness. I told him that the ranch was in

a bad condition, out of repair, stock in poor con-
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dition. I had seen them a month before. I told

him that it was a singular thing, the missing of the

whole herd of yearling heifers, that we could find

no trace of them. We had searched for them. I

don't know whether I told him at that time that

we had searched for them. I told [59] him

that he would have to look out for another ten-

ant, that this thing could not go on, that he

was behind in his rent and that he must sell out.

Thereafter, on that same day, Mr. Eastman and I

drove on to the ranch. I then ordered certain im-

provements to be made for the prospective new

tenant, substantially as they have been described

by Mr. Eastman in his testimony.

I went east again in September. I did not visit

the ranch again, because we were engaged in a water

hearing in Sacramento that took up our time. I

went east on September 10th, to Washington, to

attend a hearing before the Power Commission,

and returned on September 28, 1925. I was first

informed by Mr. Eastman with reference to the ne-

gotiations between Bartholomew and Hall on Sep-

tember 28th, immediately after my return, when I

rang Eastman up on the telephone. I fixed, first,

the amount of the back rent as the basis for a con-

sideration of giving a lease to Hall or anybody else.

Later on when Hall offered the $2,200, then $300

was added by me to the amount which was then

fixed and known for Bartholomew's unpaid rent,

making all told $1,764.25. That was the price fixed
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for the obtaining of a lease by Hall or anybody else

at that time.

I prepared this lease upon the receipt of advice

from Mr. Eastman that Hall had agreed to it. I

received that advice on September 30th, prepared

the lease that day and sent it to Mr. Eastman, so

that he would have it on the morning of October

1st. I would not have leased that property to any-

body else at any lesser price.

My reason for instructing Mr. Eastman not to

permit any money to be paid directly to Bartholo-

mew, was, that I believed that if any money was

paid to Bartholomew, the creditors would not re-

ceive a cent of it. Consequently, I made that as a

condition to the purchase by anyone of what Bar-

tholomew had to sell, that the money had to be paid

to someone as a trustee for the creditors, or Bar-

tholomew had to take his property off the ranch. I

did not attempt to control any sale that he might

make after he took the property off the ranch. [60]

That was not our affair, nor did I attempt to con-

trol the price which Hall was willing to pay and

Bartholomew was willing to take for what he had

left. That was no concern of ours, except that I

hoped that it would be as good a price as possible.

I had known the Grandi Mercantile Company,

Mr. Martinelli and Mr. Scillachi for many years.

They deal with us and we deal with them. We had

had satisfactory business arrangements with all of

them. They are local merchants with whom we
and our tenants have business, and it was my desire
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to protect them in any sale that I could possibly

have anything to say about.

I never in any way consented to any holding over

by Bartholomew after September 30, 1925. He was

told to look out for another tenant. Mr. Eastman

was told to help him all he could to get another ten-

ant, and he knew perfectly well from what I have

told him that he would have to quit after the 30th,

because he could not get a new lease, and we would

run the ranch ourselves if we could not get a new

tenant.

There was no relationship existing between Bar-

tholomew and the defendant, or any obligation, legal

or moral, from the defendant to Bartholomew, after

midnight on September 30, 1925. We considered

that Mr. Bartholomew by his conduct, had forfeited

all consideration that we might otherwise show him.

There was nothing coming to him from the O. L.

Shafter Estate Company that he could sell. The

goodwill was gone when his lease expired. He could

have sold the goodwill before that if he and Hall

had agreed on the price.

I was familiar, in a general way, with the prop-

erty that was on the ranch. It would have a great

deal more value on the ranch than if removed

therefrom. I should say that 50 per cent of the

value was in the retention of the property on the

ranch, as against the removal of the property from

the ranch. The property outside the livestock, the

horses and the hogs, would have practically no

value, nor more than 50 per cent, off the ranch.
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[61] It had a value in place because the tenant

could come in and use it there, and therefore it had

a larger value in place than it would have off the

ranch.

I was advised of the conclusion of the negotiations

between Eastman and Hall on September 30th. The

lease was accordingly prepared, as produced here,

with one small exception, and was sent to Mr. East-

man, and is the lease which was executed here with

a change, that we discovered had to be made later

on, in the number of some cattle. That is indicated

upon one of the originals, changing the of

yearlings from 22 to 26. On October 1st, I was ad-

vised by Mr. Eastman by telephone that the lease

had been signed that morning. Thereafter, the

lease executed in duplicate by Hall was sent to me
and was executed by me for the company, and Hall 's

copy was returned to him and the other retained by

me for my files.

Cross-examination.

We never, in any other instance, exacted any

cash consideration for a lease, because a case of

this kind never arose before. The rent had always

been paid, even in the other two cases I have

mentioned, where tenants were told that when their

lease expired, they could not have a renewal. The

schedules in bankruptcy show that the debts of Bar-

tholomew, including our own claim, amounted to

about $9,000.
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After October 1st, I talked to a number of the

principal creditors at Inverness and several of those

at Petaluma about the position of the defendant

and its rent claim against Bartholomew. I said to

those to whom I talked, there were threats of

bankruptcy proceedings at that time—and I said

that, after all the trouble we had been put to to

save the $2,800 for the creditors, if they, through

proceedings in bankruptcy, put uh to any trouble

and expense we would reserve the right to file a

claim in bankruptcy. Up to that time, before I

heard of the bankruptcy [62] proceedings, it was

my individual intention to waive the claim of the

company for back rent and let the other creditors

have the benefit of the money, but, since they were

using the $2,800 for the purpose of trying to get

more money from us, we would reserve the right to

put in the claim of the defendant against the assets.

Thereupon the defendant rested.

TESTIMONY OF WILLIAM BARTHOLOMEW,
FOR PLAINTIFF (RECALLED IN RE-
BUTTAL).

WILLIAM BARTHOLOMEW, recalled as a wit-

ness for the plaintiff in rebuttal, testified as follows

:

Direct Examination.

On the morning of October 1st, in the conversa-

tion between Hall and Eastman and myself, at East-

man's residence, Eastman said the $300 was for the

calves that were supposed to be lost. There were
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20 head of calves lost during the 1924 storm upon

the hill and they were found dead by hunters up

there on the hill. The company charged Hall up

with $300 for those calves.

Cross-examination.

I made some search for those missing cattle and

I told Judge Slack that I could not find them living

or dead. Afterwards, I did find some of them dead

before I left the ranch. I never told Judge Slack

that I found them dead. I never saw him. I never

saw him for a month or so. Mr. Kehoe was after

the cattle a whole week and he could not find them

living or dead. I afterwards found some of them

dead. Myself and some of the hunters up on the

ranch found some of the cattle dead in the brush.

One hunter told me that he saw several cattle lying

in the brush dead.

Thereupon the cause was argued to the Court

by counsel.

The COURT.—I think the evidence clearly shows

that there was no intentional wrong on the part of

the defendant, but that the effect of the transfer

was to create the preference and thus causing a

diminution of the bankrupt's estate. The testi-

mony of Mr. Bartholomew shows he agreed to sell

to Mr. Hall for [63] $6,500.00 That was before

October 1st, 1925. Bartholomew said Hall told him

that he went to see Mr. Eastman and that Mr. East-

man told him not to pay any money to him, Bar-

tholomew. Shortly thereafter Hall offers Bartholo-
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mew only $4,500.00. Bartholomew says that Mr.

Eastman said that before anyone could take over the

ranch he had to pay the $300.00 for the calves, lost

or stolen, and the sum of $1,400.00 back rent. He
further stated that Mr. Eastman said that he, Bar-

tholomew, had better sell to Mr. Hall for the

$4,500.00. Mr. Eastman does not deny that. As a

matter of fact, he says in his testimony in substance,

that he did tell Hall not to pay Bartholomew any

money, that he was in debt ; he says that he advised

Bartholomew to come to the best terms possible.

Mr. Hall says that Mr. Eastman told him that he

would have to pay back rent before he could get

the lease. Mr. Hall further stated, if I remember

correctly, that he told Mr. Bartholomew that $4,-

500.00 was all he would pay on the deal. Consider-

ing all the facts, I think plaintiff is entitled to judg-

ment.

Mr. ZOOK.—May I ask if your Honor finds that

the $300.00 was Mr. Bartholomew's money?

The COURT.—Whose money was it if it was not

his?

Thereupon on motion of the defendant, and the

plaintiff consenting thereto, it was agreed that find-

ings be prepared by the parties and submitted to the

Court.

Thereafter, and on September 10, 1926, the de-

fendant formally moved that the Court enter judg-

ment in favor of the defendant upon the following

grounds

:

1. That no evidence sufficient to warrant a judg-

ment in favor of the plaintiff has been introduced

upon the trial.
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2. That the evidence shows without contradic-

tion: [64]

(a) That neither the bankrupt Bartholomew,

nor anyone acting for or on his behalf, or at his

direction, transferred to the defendant at any time

any property of the bankrupt.

(b) That the money paid by the witness Hall to

the defendant was the sole and exclusive property

of Hall, and that the bankrupt had no right, title

or interest therein.

(c) That the estate of the bankrupt was in no

wise diminished by the payment by Hall to the de-

fendant.

(d) That the payment by Hall to the defendant

in no manner effected a preference in favor of the

defendant.

(e) That the payment by Hall to the defendant

did not operate, nor was it intended by either Hall

or defendant, to operate as a discharge of any ob-

ligation of the bankrupt to the defendant.

Thereupon, the Court denied the said motion, to

which ruling the defendant then and there duly

excepted.

EXCEPTION No. 1.

The plaintiff thereafter submitted to the Court

his proposed findings of fact and conclusions of

law, in the form subsequently signed by the Court

and incorporated in the judgment-roll herein. The
defendant, within the time allowed by law, served

on the plaintiff and presented to the Court its pro-

posed amendments to the said proposed findings of

fact and conclusions of law, and thereafter the



G6 0. L. Shaffer Estate Company

Court rejected each and all of the said proposed

amendments, and signed and entered the said find-

ings of fact and conclusions of law now incorpor-

ated in the said judgment-roll, and ordered judg-

ment entered thereon.

To the rejection of the said proposed amend-

ments, and of each of them, the defendant then and

there duly excepted. [65]

EXCEPTION No. 2.

The said proposed amendments to the said pro-

posed findings of fact and conclusions of law are

in the words and figures following, to wit

:

(Title of Court and Cause.)

PROPOSED AMENDMENTS TO FINDINGS.

The above-named defendant proposes the follow-

ing amendments to (he findings of fact and conclu-

sions of law proposed by the plaintiff in the above-

entitled action:

1. That proposed findings III be amended by

striking therefrom the following clause: " Except

in so far as the debt of defendant was satisfied as

hereinafter mentioned."

2. That proposed findings IV, V and VI be

stricken out and that the following finding be made

in lieu thereof:

"IV.

That the bankrupt at no time transferred to the

defendant, any sum of money whatsoever out of the

property of the bankrupt or otherwise; that the
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payment by the witness Hall to the defendant of

the sum of $1,764.25 on the 1st day of October, 192t>,

was made by the said Hall out of funds belonging

solely and exclusively to the said Hall, in which the

bank rupt hod no right, title or interest, and that

the estate of the bankrupt was in no manner dimin-

ished by the said payment; and that the said pay-

ment did not operate, nor was it intended by either

Hall or the defendant to operate, as a discharge of

any obligation of the bankrupt to the defendant,

"

4. That the proposed conclusions of law be

stricken out, and that the following conclusions of

law be made in lieu thereof

:

"CONCLUSIONS OF LAW.

The plaintiff is not entitled to recover any judg-

ment against the defendant, and the defendant is

entitled to judgment for its costs herein."

September 10, 1926.

Respectfully submitted,

CHARLES W. SLACK and

EDGAR T. ZOOK,
Attorneys for Defendant. [66]

To the signing and entry of the said findings of

fact and conclusions of law, the defendant then and

there duly excepted.

EXCEPTION No. 3.

And to the entry of judgment in favor of the

plaintiff, the defendant then and there duly ex-

cepted.
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EXCEPTION No. 4.

ASSIGNMENTS OF ERROR.
The defendant now assigns as error to be used

upon its writ of error to the said judgment herein,

the following, to wit:

EEEOES OF LAW.

1. That the Court erred in denying the motion

of the defendant for judgment in its favor, as spe-

cified in Exception No. 1.

2. That the Court erred in rejecting the pro-

posed amendments, and each of them, to the pro-

posed findings of fact and conclusions of law of

the plaintiff, as specified in Exception No. 2.

3. That the Court erred in signing and entering

its said findings of fact and conclusions of law, as

specified in Exception No. 3.

4. That the Court erred in entering judgment

in favor of the plaintiff, as specified in Exception

No. 4.

And now, within the time allowed by law, the de-

fendant presents this, its bill of exceptions, to be

used upon writ of error to the said judgment.

Dated, October 5th, 1926.

CHABLES W. SLACK and

EDGAR T. ZOOK,
Attorneys for Defendant. [67]

STIPULATION.

It is hereby stipulated and agreed between the

parties to the above-entitled action, by their re-

spective attorneys, that the foregoing bill of excep-

tions is true and correct, and may be settled, certi-
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fied and allowed by the Court, without further en-

grossment or service thereof upon the attorney for

the plaintiff.

Dated, October 5th, 1926.

EEUBEN G. HUNT,
Attorney for Plaintiff.

CHARLES W. SLACK and

EDGAR T. ZOOK,
Attorneys for Defendant.

CERTIFICATE OF THE COURT TO BILL OF
EXCEPTIONS.

The foregoing bill of exceptions is hereby settled

and allowed and certified to be a true bill of excep-

tions.

Dated, October 5th, 1926.

WM. H. SAWTELLE,
Judge.

[Endorsed] : Filed October 19th, 1926. [68]

(Title of Court and Cause.)

ASSIGNMENT OF ERRORS.

0. L. Shafter Estate Company, the defendant in

the above-entitled action, in connection with its pe-

tition for a writ of error, makes the following as-

signment of errors, which, it avers, occurred upon

the trial of the cause, to wit:

1. The Court erred in denying the motion of

this defendant that the Court enter judgment in its

favor.
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2. The Court erred in rejecting the amend-

ments, and each of them, proposed by this defend-

ant to the proposed findings of fact and conclusions

of law submitted by the plaintiff herein.

3. The Court erred in signing and entering its

findings of fact and conclusions of law in favor of

the plaintiff herein.

4. The Court erred in entering judgment in fa-

vor of the plaintiff herein.

WHEREFORE, This defendant prays that the

judgment of the District Court may be reversed.

CHARLES W. SLACK and

EDGAR T. ZOOK,
Attorneys for Defendant.

[Endorsed] : Filed Oct. 20, 1926. [70]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD
ON WRIT OF ERROR.

I, Walter B. Maling, Clerk of the District Court

of the United States for the Northern District of

California, do hereby certify the foregoing 76

pages, numbered from 1 to 76 inclusive, to be full,

true and correct copies of the record and proceed-

ings as enumerated in the praecipe for record on

writ of error as the same remains on file and of

record in the above-entitled case in the office of the

Clerk of said Court, and that the same constitutes

the return to the annexed writ of error.
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I further certify that the costs for the foregoing

return to the writ of error is $31.20, that said

amount was paid by the defendant and that the

original writ of error and citation issued in said

cause are hereto annexed.

IN WITNESS WHEREOF, I have hereunto

set my hand and affixed the seal of the said Dis-

trict Court this 3d day of December, 1926.

[Seal] WALTER B. MALING,
Clerk of the District Court of the United States for

the Northern District of California. [77]

WRIT OP ERROR.

United States of America,—ss.

The President of the United States of America

to the Honorable, the Judges of the District

Court of the United States for the Northern

District of California, Southern Division,

GREETING:
Because, in the record and proceedings, as also

in the rendition of the judgment of a plea which

is in the said District Court, before you, or some

of you, between O. L. Shafter Estate Company, a

Corporation, plaintiff in error, and W. T. Mooney,

Trustee in Bankruptcy of the Estate of William

Bartholomew, defendant in error, a manifest error

hath happened, to the great damage of the said O.

L. Shafter Estate Company, plaintiff in error, as

by plaintiff's complaint appears:

We, being willing that error, if any hath been,

should be duly corrected, and full and speedy jus-
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tice done to the parties aforesaid in this behalf,,

do command you, if judgment be therein given,

that then, under your seal, distinctly and openly,

you send the record and proceedings aforesaid,

with all things concerning the same, to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, together with this writ, so that you have the

same at the city of San Francisco, in the State of

California, within thirty days from the date hereof,

in the said Circuit Court of Appeals, to be then

and there held, that, the record and proceedings

aforesaid being inspected, the said Circuit Court

of Appeals may cause further to be done therein to

correct that error, what of right, and according to

the laws and customs of the United States, should

be done.

WITNESS, the Honorable WM. HOWARD
TAFT, Chief Justice of the United States, the

day of October, in the year of our Lord one thou-

sand nine hundred and twenty-six.

[Seal] WALTER B. MALING,
Clerk of the United States District Court for the

Northern District of California, Southern Di-

vision.

By A. C. Aurich,

Deputy Clerk.

Allowed by

FRANK KERRIGAN,
District Judge. \W\

[Endorsed] : Filed Oct. 20, 1926.
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RETURN TO WRIT OF ERROR.

The answer of the Judge of the District Court

of the United States, in and for the Northern Dis-

trict of California, Second Division.

The record and all proceedings of the plaint

whereof mention is within made, with all things

touching the same, we certify under the seal of our

said Court, to the United States Circuit Court of

Appeals for the Ninth Circuit, within mentioned,

at the day and place within contained, in a certain

schedule to this writ annexed as within we are com-

manded.

By the Court.

[Seal] WALTER B. MALING,
Clerk of the District Court of the United States

for the Northern District of California [79]

[Endorsed] : No. 5019. United States Circuit

Court of Appeals for the Ninth Circuit. 0. L.

Shafter Estate Company, a Corporation, Plaintiff

in Error, vs. W. T. Mooney, Trustee in Bankruptcy

of the Estate of William Bartholomew, Bankrupt,

Defendant in Error. Transcript of Record.

Upon Writ of Error to the Southern Division of

the United States District Court of the Northern

District of California, Second Division.

Filed December 4, 1926.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.
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In the United States Court of Appeals for the

Ninth Circuit.

No. 5019.

0. L. SHAFTER ESTATE COMPANY, a Cor-

poration,

Plaintiff in Error,

vs.

W. T. MOONEY, Trustee in Bankruptcy of the

Estate of WILLIAM BARTHOLOMEW,
Defendant in Error.

STIPULATION AS TO PRINTING OF TRAN-
SCRIPT.

IT IS HEREBY STIPULATED AND
AGREED by and between the parties hereto, by

their respective attorneys, that the following pa-

pers, appearing in the typewritten record herein,

are in proper form, and were filed, issued or made

in due time, and that the same may be omitted

from the printed record herein, namely:

1. The subpoena ad respondendum;

2. Order transferring cause.

3. Certificate of Court to judgment-roll;

4. Petition for writ of error;

5. Order allowing writ of error and fixing amount

of supersedeas bond;

6. Bond on writ of error;

!. Praecipe for record; and

8. Citation on writ of error.
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IT IS FURTHER STIPULATED AND
AGREED between the parties hereto that the cove-

nants numbered 1 to 12 in the lease, Defendant's

Exhibit "A," appearing on page 36 et seq., of the

typewritten record, are substantially in the form

of [81] those contained in Plaintiff's Exhibit 1,

appearing on page 18 et seq., of the said typewrit-

ten record, and that in the preparation of the said

printed record herein paragraphs Nos. 1 to 12 of

the said Defendant's Exhibit "A" may be omitted.

IT IS FURTHER AGREED that this stipula-

tion shall be incorporated in the said printed rec-

ord.

Dated this 6th day of December, 1926.

CHARLES W. SLACK and

EDGAR T. ZOOK,
Attorneys for Plaintiff in Error.

REUBEN G. HUNT,
Attorney for Defendant in Error. [82]

[Endorsed]: No. 5019. In the United States

Court of Appeals for the Ninth Circuit. O. L.

Shafter Estate Company, a Corporation, Plaintiff

in Error, vs. W. T. Mooney, Trustee in Bank-

ruptcy of the Estate of William Bartholomew, De-

fendant in Error. Stipulation as to Printing of

Transcript. Filed Dec. 8, 1926. F. D. Monckton,

Clerk. By Paul P. O'Brien, Deputy Clerk.




